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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Whataburger Partnership

Granted to Date
of previous
extension

08/17/2011

Address 300 Concord Plaza Drive
San Antonio, TX 78216
UNITED STATES

Attorney
information

William G. Barber
Pirkey Barber LLP
600 Congress Ave., Suite 2120
Austin, TX 78701
UNITED STATES
bbarber@pirkeybarber.com, wlarson@pirkeybarber.com,
jmcdaniel@dmtechlaw.com, eolson@pirkeybarber.com,
tmcentral@pirkeybarber.com Phone:512.322.5200

Applicant Information

Application No 85178487 Publication date 04/19/2011

Opposition Filing
Date

08/16/2011 Opposition
Period Ends

08/17/2011

Applicant Franco's Pizza, LLC
Suite 104 1365 Grayson Hwy
Lawrenceville, GA 30017
UNITED STATES

Goods/Services Affected by Opposition

Class 025. First Use: 2010/10/05 First Use In Commerce: 2010/10/15
All goods and services in the class are opposed, namely: T-shirts

Class 043. First Use: 2010/10/05 First Use In Commerce: 2010/10/05
All goods and services in the class are opposed, namely: Pizza parlors

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Dilution Trademark Act section 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

652137 Application Date 06/07/1954

Registration Date 09/24/1957 Foreign Priority NONE

http://estta.uspto.gov


Date

Word Mark WHATABURGER

Design Mark

Description of
Mark

NONE

Goods/Services Class U046 (International Class 030). First use: First Use: 1950/01/01 First Use
In Commerce: 1953/02/10
HAMBURGER SANDWICH

U.S. Registration
No.

891082 Application Date 02/20/1968

Registration Date 05/12/1970 Foreign Priority
Date

NONE

Word Mark WHATABURGER

Design Mark

Description of
Mark

NONE

Goods/Services Class U100 (International Class 042). First use: First Use: 1950/01/01 First Use
In Commerce: 1953/02/10
RESTAURANT SERVICES AND DRIVE IN RESTAURANT SERVICES

U.S. Registration
No.

1011927 Application Date 11/29/1972

Registration Date 05/27/1975 Foreign Priority
Date

NONE

Word Mark WHATABURGER

Design Mark

Description of
Mark

NONE

Goods/Services Class U045 (International Class 032). First use: First Use: 1972/07/18 First Use
In Commerce: 1972/07/28
SOFT DRINKS



Class U046 (International Class 029, 030). First use: First Use: 1972/07/18 First
Use In Commerce: 1972/07/28
HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, [
POTATO CHIPS, CORN CHIPS, ] FRIED PIES, ONION RINGS, MALT AND
SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES
Class U100 (International Class 042). First use: First Use: 1972/07/18 First Use
In Commerce: 1972/07/28
RESTAURANT AND DRIVE-IN RESTAURANT SERVICES

U.S. Registration
No.

1011928 Application Date 11/29/1972

Registration Date 05/27/1975 Foreign Priority
Date

NONE

Word Mark W WHATABURGER

Design Mark

Description of
Mark

NONE

Goods/Services Class U045 (International Class 032). First use: First Use: 1972/07/18 First Use
In Commerce: 1972/07/28
SOFT DRINKS
Class U046 (International Class 029, 030). First use: First Use: 1972/07/18 First
Use In Commerce: 1972/07/28
HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, [
POTATO CHIPS, CORN CHIPS, ] FRIED PIES, ONION RINGS, MALT AND
SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES
Class U100 (International Class 042). First use: First Use: 1972/07/28 First Use
In Commerce: 1972/07/28
RESTAURANT AND DRIVE-IN RESTAURANT SERVICES

U.S. Registration
No.

2335590 Application Date 04/05/1999

Registration Date 03/28/2000 Foreign Priority
Date

NONE

Word Mark WHATABURGER

Design Mark

Description of
Mark

NONE



Goods/Services Class 042. First use: First Use: 1950/01/01 First Use In Commerce: 1953/02/10
restaurant services

U.S. Registration
No.

2757109 Application Date 10/31/2001

Registration Date 08/26/2003 Foreign Priority
Date

NONE

Word Mark WHATABURGER

Design Mark

Description of
Mark

NONE

Goods/Services Class 036. First use: First Use: 2001/10/05 First Use In Commerce: 2001/10/05
Charitable fundraising services

U.S. Registration
No.

1014196 Application Date 11/26/1973

Registration Date 06/24/1975 Foreign Priority
Date

NONE

Word Mark WHATABURGER JR.

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1973/04/01 First Use In Commerce: 1973/08/29
PREPARED HAMBURGER SANDWICH FOR CONSUMPTION ON OR OFF
THE PREMISES

U.S. Registration
No.

1116918 Application Date 01/20/1978

Registration Date 04/24/1979 Foreign Priority
Date

NONE

Word Mark WHATAMEAL

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 1975/07/01 First Use In Commerce: 1975/07/01
PREPARED MEAL CONSISTING OF A HAMBURGER SANDWICH, FRENCH
FRIES AND A BEVERAGE FOR CONSUMPTION ON OR OFF THE
PREMISES

U.S. Registration
No.

1206344 Application Date 08/10/1979

Registration Date 08/24/1982 Foreign Priority
Date

NONE

Word Mark WHATACATCH

Design Mark



Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1978/10/14 First Use In Commerce: 1979/04/01
Breaded Fish Fillets Suitable for Fish Sandwiches
Class 030. First use: First Use: 1978/10/14 First Use In Commerce: 1979/04/01
Prepared Fish Sandwich for Consumption On or Off the Premises

U.S. Registration
No.

2160285 Application Date 03/24/1997

Registration Date 05/26/1998 Foreign Priority
Date

NONE

Word Mark WHATACHICK'N

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 1984/01/01 First Use In Commerce: 1984/01/01
chicken sandwich

U.S. Registration
No.

2372372 Application Date 03/05/1999

Registration Date 08/01/2000 Foreign Priority
Date

NONE

Word Mark WHATAKIDS

Design Mark

Description of
Mark

NONE

Goods/Services Class 025. First use: First Use: 1998/11/00 First Use In Commerce: 1999/02/15
Clothing for children, namely, shirts, polo shirts, t-shirts, dresses, overalls,
onesies, baseball caps and hats

U.S. Registration
No.

2432191 Application Date 02/22/1999

Registration Date 02/27/2001 Foreign Priority
Date

NONE

Word Mark WHATAKIDS

Design Mark

Description of NONE



Mark

Goods/Services Class 042. First use: First Use: 1999/04/01 First Use In Commerce: 1999/04/01
restaurant services

U.S. Registration
No.

2424846 Application Date 09/16/1999

Registration Date 01/30/2001 Foreign Priority
Date

NONE

Word Mark WHATA LOTTA HOT

Design Mark

Description of
Mark

NONE

Goods/Services Class 042. First use: First Use: 1995/02/00 First Use In Commerce: 1995/02/00
Restaurant services

U.S. Registration
No.

2418380 Application Date 05/06/1999

Registration Date 01/02/2001 Foreign Priority
Date

NONE

Word Mark WHATAGUY

Design Mark

Description of
Mark

NONE

Goods/Services Class 042. First use: First Use: 2000/01/01 First Use In Commerce: 2000/01/01
restaurant services

U.S. Registration
No.

3376301 Application Date 11/24/2004

Registration Date 01/29/2008 Foreign Priority
Date

NONE

Word Mark WHATAPALS



Design Mark

Description of
Mark

NONE

Goods/Services Class 043. First use: First Use: 2003/01/04 First Use In Commerce: 2003/01/04
Restaurant services

U.S. Registration
No.

2534527 Application Date 03/10/1999

Registration Date 01/29/2002 Foreign Priority
Date

NONE

Word Mark WHATAPLACE! WHATATASTE!

Design Mark

Description of
Mark

NONE

Goods/Services Class 042. First use: First Use: 1998/10/11 First Use In Commerce: 1998/10/11
restaurant services

U.S. Registration
No.

2519854 Application Date 01/02/2001

Registration Date 12/18/2001 Foreign Priority
Date

NONE

Word Mark WHATACOMIX

Design Mark

Description of
Mark

NONE

Goods/Services Class 016. First use: First Use: 2000/01/01 First Use In Commerce: 2000/01/01
comic books and children's activity books

U.S. Registration
No.

2846139 Application Date 12/06/2002



Registration Date 05/25/2004 Foreign Priority
Date

NONE

Word Mark WHATABLENDER

Design Mark

Description of
Mark

NONE

Goods/Services Class 030. First use: First Use: 2002/09/04 First Use In Commerce: 2002/11/04
milk shake drinks, bases for milk shake drinks and candy flavored toppings
therefor

U.S. Registration
No.

3185230 Application Date 01/07/2005

Registration Date 12/19/2006 Foreign Priority
Date

NONE

Word Mark WHATASIZE

Design Mark

Description of
Mark

NONE

Goods/Services Class 043. First use: First Use: 1998/00/00 First Use In Commerce: 1998/00/00
Restaurant services featuring a prepared meal containing french fries and a soft
drink for consumption on or off the premises

U.S. Registration
No.

3926573 Application Date 10/23/2009

Registration Date 03/01/2011 Foreign Priority
Date

NONE

Word Mark W WHATABURGER SERVES

Design Mark

Description of
Mark

The mark consists of a simulated hand painted orange heart with a white Flying
"W" and with the stylized letters "WHATABURGER SERVES" in orange.

Goods/Services Class 043. First use: First Use: 2009/10/23 First Use In Commerce: 2009/10/23
fast-food restaurants



U.S. Registration
No.

3188132 Application Date 03/31/2005

Registration Date 12/19/2006 Foreign Priority
Date

NONE

Word Mark WHATABURGER FIELD

Design Mark

Description of
Mark

NONE

Goods/Services Class 041. First use: First Use: 2005/04/06 First Use In Commerce: 2005/04/06
providing stadium facilities for sporting events, exhibitions, conventions,
community festival events and concerts

U.S. Registration
No.

3188136 Application Date 04/01/2005

Registration Date 12/19/2006 Foreign Priority
Date

NONE

Word Mark WHATABURGER FIELD CORPUS CHRISTI

Design Mark

Description of
Mark

NONE

Goods/Services Class 041. First use: First Use: 2005/04/06 First Use In Commerce: 2005/04/06
providing stadium facilities for sporting events, exhibitions, conventions,
community festival events and concerts
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /WCL/

Name Wendy C. Larson

Date 08/16/2011


















